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October 25, 2016
Honorable Sean M. Morrison
Commissioner - 1J1h District
Cook County Board of Commissioners
118 No1ih Clark Street, Room 567
Chicago, Illinois 60602
CONFIDENTIAL ATTORNEY CLIENT COMMUNICATION

Re: Item 16-5768: Living Wage Ordinance
Dear Commissioner Morrison:
We received your request for advice with regard to the legality of a proposed ordinance
(Item 16-5768) that purports to institute a countywide living wage mandate. You have also asked
several related questions. The specific questions you have asked, our conclusions and a discussion
of the reasons supporting our conclusions follow.
ISSUES AND CONCLUSIONS:
ISSUE 1

Question: "As a home rule government, does Cook County have the legal authority to create a
Living (Minimum) Wage in the State of Illinois?"
Answer: Our legal conclusion is that Cook County lacks the home rule authority to enact such an
ordinance.
ISSUE 2

Question: "Can you ascertain if a local home rule government in Illinois has attempted to establish
their own minimum wage? If so, [have] there been any legal challenges?"
Answer: We know that the City of Chicago has enacted a living wage ordinance and that it has not
yet been challenged. Regardless, we believe that the outcomes of lawsuits in other states
challenging living wage legislation would not provide reliable guidance for Cook County with
respect to Item 16-5768 because laws and state constitutions differ from state to state and as such,
these other lawsuits offer little predictive value.
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ISSUE 3
Question: "If this ordinance were enacted and then challenged in court in a protracted lawsuit is
there a quantifiable measurement in place that calculates the time and expense for the State's
Attorney's Office to defend this legislation?"
Answer: There is no way to precisely predict how long such a lawsuit would last or what resources
would be expended in defending it. It has been our experience, however, that cases challenging
Cook County's home rule authority have taken two or more years to be decided in the Circuit Court
and one or more years to be decided in the Appellate Court. Typically, one or two Assistant State's
Attorneys are assigned to lawsuits of this type.

ISSUE4
Question: "Do municipalities have the ability through passage of their own Ordinance to "OptOut" of the Cook County Minimum Wage Increase Ordinance?"
Answer: If a municipality has enacted or subsequently enacts an ordinance that "conflicts" with the
County's living wage mandate ordinance, the municipal ordinance would be controlling within the
geographic boundaries of the municipality.
·

DISCUSSION

Issue 1
As a home rule unit of local government, the County may exercise any power and perform
any function pertaining to its government and affairs, including, but not limited to, the power to
regulate for the protection of the public welfare. 1970 Ill. Const., art. VII, § 6(a). Notwithstanding
the forgoing, if the home rule entity's action does not pertain to its "government and affairs" it is
invalid and the local unit of government may not legislate in that field.
The Illinois Supreme Court's ruling in Bernardi v. City of Highland Park, 121 Ill. 2d. 1
(1988) directly calls into question the County's home rule authority to enact Item 16-5768. As a
general rule, the authority of home rule units under section 6(a) is limited in those fields where the
State of Illinois has the greater or more vital interest in regulating. In Bernardi, the Illinois
Supreme Court considered whether a home rule municipality must conform to the requirements of
the Illinois Prevailing Wage Act. Bernardi, 121 Ill. 2d at 5. The court opined that " [e]stablishing
minimum requirements to . . . improve working conditions has traditionally been a matter of State
concern, outside the power oflocal officials to contradict, and it remains so today." Id. at 14.
Although the facts in Bernardi involved a municipality's attempt to ignore and thereby
effectively lower the prevailing wage, whereas Item 16-5768 proposes to increase wages it must be
emphasized that the Supreme Court characterized the local legislation as an attempt to "interven[e]
in the workplace." Id. at 14. Identifying a long list of statutes as within the scope of State labor
regulations, the court opined that a departure from them was beyond the authority of a home rule
unit because the State has a far more vital interest in regulating labor conditions than did local
entities. Id. at 15-16. The court concluded that allowing home rule units to govern "local labor
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conditions" would destroy the General Assembly's "carefully crafted and balanced economic
policies." Id. at 16. Accordingly, we interpret Bernardi to stand for the proposition that local
legislation that purports to regulate local labor conditions does not pertain to a home rule unit's
"government and affairs" for purposes of Section 6(a), and we believe that if challenged a court
would likely find that the ordinance exceeds the County's home rule authority.
We wish to briefly discuss a potential alternative argument that attempts to distinguish
Bernardi's application to attempts by local units of government to regulate workplace conditions.
This alternative argument is premised upon a characterization of the Bernardi decision as one in
which the court held that the State's interest in the field of labor regulation is only to set minimum
standards that can be exceeded by local units of government. See, Bernardi, 121 Ill. 2d at 14
(discussing "[e]stablishing minimum requirements to . . . improve working conditions has
traditionally been a matter of State concern, outside the power of local officials to contradict, and it
remains so today." (Emphasis supplied). There are cases in which Illinois courts have upheld local
laws that provide greater protection than state laws. See, e.g., Crawford v. City of Chicago, 304 Ill.
App. 3d 818, 828 (1st Dist. 1999) (City of Chicago's policy of extending benefits to same sex
domestic partners upheld); see also, Village of Bolingbrook v. Citizens Utilities Co., 158 Ill. 2d 133,
134-143 (1994) (environmental ordinances that regulate sewage discharge more restrictively than
state law); Kalodimos v. Village ofMorton Grove, 103 Ill. 2d 483, 501 (1984) (gun safety ordinance
regulated hand guns more restrictively than state law).
Under this alternative argument, it could be argued that Item 16-5768 would pertain to the
County's "government and affairs" because it provides more protections to workers than state law
requires. However, we believe that in light of the Supreme Court's clear holding in Bernardi that
labor regulations are not a matter pertaining to home rule units' "government and affairs" and the
fact that none of the local laws at issue in Crawford, Village of Bolingbrook, or Kalodimos, above,
involved the regulation of local labor conditions, a court likely would find that the County is
prohibited from legislating in the field of labor regulation regardless of whether Item 16-5768
purportedly improves local labor conditions.
Issue 2
The City of Chicago has enacted a living wage ordinance that has yet to be challenged. We
are anecdotally aware that other municipalities have enacted similar legislation in other states.
However, it bears mentioning that constitutions and labor laws vary from state to state.
Accordingly, the outcome of litigation in out-of-state jurisdictions in which local living wage
legislation is being challenged is not predictive of how Illinois courts would view the legality of
Item 16-5768 were it to be enacted.
Issue 3
Were Item 16-5768 to be enacted and challenged, the State's Attorney's Office would be
tasked with defending it in court. There is no way to precisely predict how long such a lawsuit
would last or what resources would be expended in defending it. It has been our experience,
however, that cases challenging Cook County's home rule authority have taken two or more years
to be decided in the Circuit Court and one or more years to be decided in the Appellate Court.
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Issue 4
Regarding your question as to whether municipalities may "opt out", we understand your
use of that term to refer to the ability of a municipality to enact an ordinance that conflicts with the
ordinance of a home rule county. In the instant situation, assuming that Item 16-5768 or similar
living wage ordinance is enacted and a court finds it valid, such ordinance would be applicable
countywide except to the extent that it conflicts with the ordinance of a municipality, home rule or
not. Article VII, § 6(c) of the Illinois Constitution provides that "[i]f a home rule county ordinance
conflicts with an ordinance of a municipality, the municipal ordinance shall prevail within its
jurisdiction." Please note that Section 6(c) does not distinguish between home rule and non-home
rule municipalities.
The Report of the Committee on Local Government of the 1970 Illinois constitutional
convention recognized the problem of legislating in the same field by both a municipality and a
home-rule county not as a question or preemption of authority but as a matter of resolving conflicts
in ordinances. (7 Proceedings 1591 , 1646-1650.) In defining the problem to be resolved by section
6(c) the committee proposal states: " * * * there may be differences or actual conflicts and
inconsistencies between municipal legislation and county legislation. Some provision must be made
to resolve these potential disagreements and conflicts." (p. 1647).
The Illinois Attorney General has opined that "to the extent that a home-rule county
ordinance and a municipal ordinance actually conflict, the municipal ordinance will be given effect
within the municipality's corporate boundaries." See 1996 Ill. AG LEXIS 36 (Ill. AG 1996)
(Emphasis supplied). The Attorney General relied on Evanston v. County of Cook, 5 3 Ill. 2d 312,
317 (1972) wherein the Court noted that in zoning, regulatory and licensing ordinances, "there are
clear opportunities for contradictions and conflicts between the ordinances of the municipalities and
ordinances of the county." As such, it appears that, as a general rule, a county may not regulate
within a home-rule municipality if that municipality has conflicting ordinances of its own.
Case law has not defined the word "conflict" for purposes of Section 6(c). Accordingly,
what would be considered a "conflict" for purposes of Section 6(c) would have to be decided on a
case-by-case basis. Thus, in the instant case, assuming that Item 16-5768 or similar living wage
ordinance is enacted and found to be legally valid and a municipality (home rule or otherwise)
either has enacted or subsequently enacts a "conflicting" ordinance, the municipal ordinance would
be controlling within the geographic boundaries of the municipality.
Sincerely,
ANITA ALVAREZ
STATE'S ATTORNEY OF COOK COUNTY

~~

Chief, Civil Actions Bureau
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ANITA ALVAREZ
STATE'S ATTORNEY

CIVIL ACTIONS BUREAU

500 RICHARD J. DALEY CENTER
CHICAGO, ILLINOIS 60602
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July 22, 2016

Honorable Sean M. Morrison
Commissioner - 17th District
Cook County Board of Commissioners
118 North Clark Street, Room 567
Chicago, Illinois 60602

CONFIDENTIAL ATTORNEY CLIENT COMMUNICATION
Re: Item 16-4229: Countywide Paid Leave Mandate
Dear Commissioner Morrison:
We received your request for advice with regard to the legality of a proposed ordinance
(Item 16-4229) that purports to institute a countywide paid sick leave mandate. You have also
asked several ancillary questions. The issues presented, our conclusions and a discussion of the
reasons supporting our conclusions follow.
ISSUES AND CONCLUSIONS:
ISSUE 1
Question: Does Cook County have the legal authority to enact a paid leave mandate for private

employers in both unincorporated and incorporated areas of Cook County?
Answer: Our legal conclusion is that Cook County lacks the home rule authority to enact a paid
leave mandate for employers whether countywide or within unincorporated Cook County.

ISSUE2
Question: Can the State's Attorney's Office ascertain the status of lawsuits challenging the
authority of other local governments around the country to enact paid sick leave mandates?
Answer: We believe that the outcomes of lawsuits in other states challenging sick leave
mandates would not provide reliable guidance for Cook County with respect to Item 16-4229
because laws and state constitutions differ from state to state and as such, these other lawsuits
offer little predictive value.
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ISSUE3
Question: If Item 16-4229 were to be enacted and then challenged in court in a protracted
lawsuit is there a quantifiable measurement in place that calculates the time and expense for the

State's Attorney's Office to defend this litigation?
Answer: There is no way to precisely predict how long such a lawsuit would last or what
resources would be expended in defending it. It has been our experience, however, that cases
challenging Cook County's home rule authority have taken two or more years to be decided in
the Circuit Court and one or more years to be decided in the Appellate Court. Typically, one or
two Assistant State's Attorneys are assigned to lawsuits of this type.
ISSUE 4

Question: Did the author of Item 16-4229 seek an opinion and/or guidance from the State's
Attorney's as to its legality and merit?
Answer: We are not at liberty to say whether any other person has requested advice from us as
to the legality of item 16-4229.
ISSUE 5

Question: Does the imposition of a mandatory paid sick leave ordinance "fall within the
county's domain of public safety or ministerial duties?"
Answer: We believe that this inquiry is related to Issue 1, above. As such, we reiterate our
conclusion that Cook County does not have the home rule authority to enact a paid leave
mandate for employers whether countywide or within unincorporated Cook County.
DISCUSSION

Any analysis regarding the validity of home rule power must begin with the legal
question of whether the problem pertains to local government and affairs, as required by section
6(a) of the 1970 Illinois Constitution. As a home rule unit of local government, the County may
exercise any power and perform any function penaining to its government and affairs, including,

but not limited to, the power to regulate for the protection of the public welfare and to tax. 1970
Ill. Const., art. VII, § 6(a). Notwithstanding the forgoing, if the home rule entity's action does
not pertain to its "government and affairs" it is invalid and the local unit of government may not
legislate in that field.
The Illinois Supreme Court's ruling in Bernardi v. City of Highland Park, 121 Ill. 2d. 1
(1988) directly calls into question the County's home rule authority to enact Item 16-4229. As a
general rule, the authority of home rule units under section 6(a) is limited in those fields where
the State of Illinois has the greater or more vital interest in regulating. In Bernardi, the Illinois
2

Supreme Court considered whether a home rule municipality must conform to the requirements
of the Illinois Prevailing Wage Act. Bernardi, 121 Ill. 2d at 5. The court opined that
"[e]stablishing minimum requirements to . . . improve working conditions has traditionally been
a matter of State concern, outside the power of local officials to contradict, and it remains so
today." Id. at 14.
It must be emphasized that although the ordinance in question in Bernardi pertained to
wages, the Supreme Court characterized the local legislation as an attempt to "interven[e] in the
workplace." Id. at 14. Identifying a long list of statutes as within the scope of State labor
regulations, the court opined that a departure from them was beyond the authority of a home rule
unit because the State has a far more vital interest in regulating labor conditions than did local
entities. Id. at 15-16. The court concluded that allowing home rule units to govern "local labor
conditions" would destroy the General Assembly's "carefully crafted and balanced economic
policies." Id. at 16.
There is no existing Illinois law creating an obligation on employers to provide paid sick
leave. We note that that two bills, House Bill 4420 and Senate Bill 2789, c~eating the Earned
Sick Time Act [30 ILCS 805/8.38 (new)] were introduced in late 2014. which if enacted would
have provided for minimum requirements with regard to a mandatory accrual of sick time.
However, these bills died at the end of the legislative session and no further action has been
taken by the legislature. As such, the clearest guidance with regard to this issue rests with our
Supreme Court. Consistent with the Illinois Supreme Court's decision in Bernardi, there is a
substantial likelihood that Item 16-4229 would likely be found not to pertain to the County's
"government and affairs" within the meaning of Article VII,§ 6(a).
Other states have enacted preemption laws prohibiting cities, counties, and other state
municipalities from passing mandatory paid sick leave laws. At least eleven states - Alabama.
Arizona. Florida, Georgia, Indiana. Kansas. Louisiana. Mississippi, North Carolina. Tennessee,
and Wisconsin have responded in this manner. For example, the Wisconsin state legislature,
citing a need for statewide uniformity, passed a statute (W.S.A. § 103.10 (lm) (a)) nullifying a
Milwaukee ordinance and prohibiting future local ordinances that required businesses to provide
paid sick leave to employees. Notwithstanding the foregoing, it bears mentioning that
constitutions and labor laws vary from state to state. Accordingly, the outcome of litigation in
out-of-state jurisdictions in which local paid sick leave legislation is being challenged is not
predictive of how Illinois courts would view the legality ofitem 16-4229 were it to be enacted.
Were Item 16-4229 to be enacted and challenged, the State's Attorney's Office would be

tasked with defending it in court. There is no way to precisely predict how long such a lawsuit
would last or what resources would be expended in defending it. It has been our experience,
however, that cases challenging Cook County's home rule authority have taken two or more
years to be decided ill the Circuit Court and one or more years to be decided in the Appellate
Court.
As to your remaining questions. we are not at liberty to say whether any other person has
requested advice from us regarding Item 16-4229. Finally, we believe that your inquiry as to
whether the imposition of a mandatory paid sick leave ordinance "fall[s] within the county's
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domain of public safety or ministerial duties" has been addressed by our above-stated conclusion
that Item 16-4229 would not likely be found to pertain to the County's "government and affairs"
within the meaning of Article VII. § 6(a) of the Illinois Constitution.
We hope that we have been of assistance.
questions.
Sincerely.

ANITA ALVAREZ
STATE'S ATTORNEY OF COOK COUNTY

~~
Chief, Civil Actions Bureau
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Please feel free to call if you have any

COOK COUNTY MINIMUM WAGE AND SICK LEAVE
ORDINANCES

Law Department
DATE:

June 19, 2017

TO:

Village President and Board of Trustees
Village Manager

From:

Jeffrey M. Stein, Corporation Counsel

SUBJECT:

Village’s Options Regarding Cook County’s Minimum Wage and Sick Leave
Ordinances

Background on the Cook County Minimum Wage Ordinance and Cook County Sick Leave
Ordinance (“County Ordinances”)
On June 13, 2017, the Village Board introduced Ordinance #2017-O-36 identifying home rule conflicts
with certain County Ordinances regarding paid sick leave and minimum hourly wage (“Opt Out
Ordinance”).
Since that time, the Corporation Counsel has been directed to provide:
1. A brief overview of both County Ordinances;
2. An opinion regarding the legal authority of Cook County to enact the County Ordinances;
3. An opinion regarding Wilmette’s legal authority to enact its own ordinances regulating the
minimum wage and imposing mandatory sick leave for employees in Wilmette;
4. An opinion regarding Wilmette’s legal authority to “opt out” of the County Ordinances and other
options;
Overview of County Ordinances
Cook County Minimum Wage Ordinance (“Minimum Wage Ordinance”)
On October 26, 2016, the Cook County Board of Commissioners (“County Board”) passed the Minimum
Wage Ordinance which requires “Employers” to pay “Covered Employees” (as defined in the Minimum
Wage Ordinance and discussed more thoroughly below) a minimum wage higher than that otherwise
required by Illinois law. Federal law sets the minimum wage in 2017 at $7.25/hour. Illinois has a higher
minimum wage set at $8.25/hour pursuant to the Illinois Minimum Wage Act.
A “Covered Employee” is one that performs any work whatsoever anywhere in Cook County (including
deliveries and compensated travel time). An “Employer” is (1) a business that employs one or more
employees that has any business facility in Cook County or (2) any business that receives a license
under Chapter 54 (erroneously labeled as “Title 4” in the Minimum Wage Ordinance).

The Minimum Wage Ordinance sets a minimum wage of $10 per hour, effective July 1, 2017. The
minimum wage goes up $1 per hour each July 1st through 2020, so that by July 1, 2020 it will be $13
per hour. After 2020, the minimum wage in Cook County will be increased by the Consumer Price Index
(not to exceed an increase of 2.5% in a given year). If at any time after 2020, the unemployment rate
in Cook County as determined by the Illinois Department of Employment Security was equal to or
greater than 8.5%, the minimum wage would not increase and remain the same rate as the previous
year. There is no year in which the minimum wage increase would sunset without additional action
being taken by the County Board.
The Minimum Wage Ordinance does provide for certain exceptions. In a roundabout way, the Minimum
Wage Ordinance under the “Exclusions” section (and not as an exception to “Covered Employees”),
exempts time worked by entry level employees for the first ninety (90) days, employees under the age
of 18, and employees licensed as “learners” or otherwise known as apprentices. Therefore, these
categories of employees are not subject to the minimum wage set forth by the Minimum Wage
Ordinance and their minimum rate of pay will be as determined by the Illinois Minimum Wage Act. In
addition, the “Exclusions” section also provides for exceptions to the types of Employers that are subject
to the Minimum Wage Ordinance. All other governments (including the Village) are not subject to the
Minimum Wage Ordinance. Section 42-11 of the Minimum Wage Ordinance.
The Minimum Wage Ordinance does not provide for a statute of limitations for a “Covered Employee”
to bring a private cause of action in the Circuit Court. It does provide for a damages cap of up to “three
times the amount of any such underpayment together with costs and such reasonable attorney’s fees
as the court allows.” Section 42-19 of the Minimum Wage Ordinance. Should the Commission (defined
below) enforce any violation, a fine between $500 and $1000 for each offense may be imposed. The
Minimum Wage Rules (defined below) also provide for additional forms of relief to aggrieved Covered
Employees. The Commission may order back wages to be paid, disqualify a business from receiving
a Cook County contract for up to five years and other injunctive relief to ensure future compliance with
the Minimum Wage Ordinance. Furthermore, the Minimum Wage Rules do provide for a three year
statute of limitations in regards to the Commission to investigate, prosecute and adjudicate any claim
made under the Minimum Wage Ordinance. This statute of limitations does not apply to private causes
of action.
The Minimum Wage Ordinance will become effective July 1, 2017.
Interpretive and Procedural Rules Governing the Cook County Minimum Wage Ordinance approved
May 25, 2017 (“Minimum Wage Rules”)
The Cook County Commission on Human Rights (“Commission”) has the authority to promulgate and
enforce certain rules relating to the County Ordinances. The Commission has done so by drafting and
adopting the Minimum Wage Rules.
The purpose of such rules is to provide guidance for the “proper administration and enforcement of” the
provisions of the Minimum Wage Ordinance. The Minimum Wage Rules bind the administrative
departments, including the administrative enforcement wing of the County. The Minimum Wage Rules,
may provide guidance and a possible interpretation to Courts, but they are not binding and need not be
considered if a Court were to hear a private cause of action for a violation as authorized in the Minimum
Wage Ordinance.
In addition, the Minimum Wage Rules attempt to clarify; and in some cases correct certain defects with
the Minimum Wage Ordinance. Two examples of the Minimum Wage Rules attempt to change or clarify
the Minimum Wage Ordinance are as follows:
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A clarification is made in the Minimum Wage Rules which appears to redefine and reorganize the
otherwise oddly placed exceptions to the types of employees that must receive the minimum wage.
The “Exclusions” (discussed above) in the Minimum Wage Ordinance, have been reclassified in the
Minimum Wage Rules as a “Covered Employee” exclusion and not as an hours worked exclusion. While
the exclusion remains the same, it is not common to see a differing categorization of an otherwise clear
provision between the initiating ordinance and its administrative rules.
A defect that is corrected in the Minimum Wage Rules relates to the definition of “Employer” which
states in the second and relevant part: “(2) be subject to one or more of the license requirements in
Title 4 of this Code” (emphasis added). There is no delineation in the Cook County Code with the
moniker “Title” much less one that is identified as “Title 4”. This is clearly a typo. It became obvious
that this specific provision was copied from the Chicago’s Minimum Wage Ordinance which contains
the exact same language, including a correct cross reference to Chicago’s Title 4.
The Chicago Minimum Wage Ordinance was passed after the City of Chicago published “A Fair Deal
for Chicago’s Working Families: A Proposal to Increase the Minimum Wage,” a 24 page report
discussing Chicago’s proposal to increase the minimum wage within the City limits. This report states
that “a diverse group of community, labor and business leaders” were tasked with evaluating options
for developing a balanced proposal to raise the minimum wage for Chicago’s workers. There was a
public engagement component to the study. It provided for the rationale of the proposed (now enacted)
minimum wage increase as well as the rationale for the exemptions of youth and training wages. It
discusses the impact upon businesses and their anticipated responses. The report ends with a
Summary of Academic Research, where cites nearly 40 academic articles as being relevant to the issue
of minimum wage.
No such report from Cook County has been discovered or disclosed at the time this memorandum was
drafted. A Cook County staff member has verified that no such report for the County Ordinances was
ever created and therefore, it is likely that no study was conducted regarding the impact the Minimum
Wage Ordinance would have upon suburban businesses, employees, and communities. As stated
above, the Minimum Wage Ordinance is almost word-for-word the same as Chicago’s Minimum Wage
Ordinance, even with incorrect cross references included. The Minimum Wage Ordinance was
introduced on October 5, 2016 and passed three weeks later on October 26, 2016.
Cook County Sick Leave Ordinance (“Sick Leave Ordinance”)
On October 5, 2016, the County Board passed the Sick Leave Ordinance which provides for mandatory
paid sick leave benefits to be provided by employers to employees. A Covered Employee is any
employee that performs work for at least two hours for an Employer in a two-week period and is
physically present in Cook County. Once that threshold is met, Employers are obligated to provide 1
hour of paid sick leave for each 40 hours of work to any employee who works at least 80 hours within
a 120-day period, up to a maximum of 40 hours per year. An employee can roll over up to one-half of
the prior year’s earned sick leave up to a maximum of 20 hours. All units of local government, which
includes the Village, are excluded from the “Employer” definition.
The Sick Leave Ordinance provides for a three year statute of limitation for a “Covered Employee” to
bring a private cause of action in the Circuit Court. It also provides for a damages cap of up to “three
times the full amount of any unpaid sick leave denied or lost by reason of the violation, and the interest
on that amount calculated at the prevailing rate, together with costs and such reasonable attorney’s
fees as the court allows.” Section 42-8(b) of the Sick Leave Ordinance. The Sick Leave Rules (defined
below) provide for penalty for violations that can be imposed by the Commission, which are a fine
between $500 and $1000 for each offense, order lost wages to be paid, and other injunctive relief as
deemed necessary to ensure future compliance with the Sick Leave Ordinance.
Page 3 of 8

COROPRATION COUNSEL MEMORANDUM (COUNTY ORDINANCES)

The Sick Leave Ordinance will become effective July 1, 2017.
Interpretive and Procedural Rules Governing the Cook County Earned Sick Leave Ordinance approved
May 25, 2017 (“Sick Leave Rules”)
The Commission also adopted a set of rules for the Sick Leave Ordinance. The Sick Leave Rules do
not attempt to clarify any terms or “fix” any discrepancies found in the Sick Leave Ordinance. The Sick
Leave Rules do, as discussed above, set the penalties that the Commission may impose upon violators.
There were no studies or reports created by the County in relation to the Sick Leave Ordinance that
have been discovered by the Village’s staff. A Cook County staff member verified that no such study
or reports were ever created. The Sick Leave Ordinance was introduced on June 29, 2016, sent to the
Labor Committee on July 13, 2017. It was then sent to the Finance Committee on October 5, 2017 and
then passed that same day by the County Board. There were no discovered reports generated by the
Labor or Finance Committees. The Sick Leave Ordinance, does in its recitals, provide for certain
statistics and findings; however, there is no discussion how the Sick Leave Ordinance may or may not
impact suburban business, employees and communities.
Cook County’s Home Rule Authority to Enact the County Ordinances
State’s Attorney Opinion
The authority of Cook County to adopt the County Ordinances has been called into question by Cook
County’s own attorney, the Cook County State’s Attorney. In response to the request of Cook County
Commissioners, three separate legal opinions were prepared by the Chief of the Civil Actions’ Bureau
of the State’s Attorney. Two opinions discuss the lawful authority of the County Ordinances (one opinion
for each ordinance). On both occasions the State’s Attorney opined that the County, “lacks the home
rule authority” to enact both a minimum wage and a mandatory sick leave policy. (emphasis added).
The State’s Attorney relied significantly upon People ex rel. Bernardi v. Highland Park, 121 Ill. 2d 1, 520
N.E.2d 316 (1988), to come to its conclusion that the County’s authority to enact either a minimum wage
or mandatory sick leave is non-existent. Accordingly, a discussion of that case is necessary.
People ex rel. Bernardi v. Highland Park
In Bernardi, the issue of the City of Highland Park’s Home Rule authority to fund public work’s projects
without complying with the Illinois Prevailing Wage Act was addressed by the Illinois Supreme Court.
This case remains the state of the law today.
The Supreme Court provided guidance on the limitations of home rule units and how it determined
whether or not such units have the power to enact certain laws and regulations, when the State
government has preempted a field. The Court wrote:
The limited grant of power to home rule units in section 6(a) legitimizes only those assertions of
authority that address problems faced by the regulating home rule unit, not those faced by the
State or Federal governments. Whether a particular problem is of statewide rather than local
dimension must be decided not on the basis of a specific formula or listing set forth in the
Constitution but with regard for the nature and extent of the problem, the units of government
which have the most vital interest in its solution, and the role traditionally played by local and
statewide authorities in dealing with it. Bernardi, 121 Ill. 2d at 12-13, 520 N.E.2d at 321.
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The Court provided for a three prong test that lower courts will use to examine if a home rule unit has
the power and authority to enter and regulate a certain field. A court will examine (but not all three
prongs must be met):
1. the extent to which the conduct in question affects matters outside of the corporate boundaries
of the home rule unit,
2. the traditional role of municipal (in this case county) versus State regulation in this field, and
3. which level of government has the more vital interest in regulating the field.
Bernardi, 121 Ill. 2d at 13, 520 N.E.2d at 321.
While Bernardi does not specifically address the issue of a home rule unit of government’s authority to
enact a minimum wage or mandatory sick leave for employees; it does provide guidance that matters
dealing with “working conditions,” which are of a statewide concern and not subject to local legislation.
The Supreme Court evaluated prevailing wage laws and determined that “to otherwise improve working
conditions has traditionally been a matter of State concern, outside the power of local officials to
contradict…” Bernardi, 121 Ill. 2d at 14, 520 N.E.2d at 322. But the Supreme Court did not stop there,
it then gave a laundry list of other Illinois statutes that designate workplace regulations as examples of
why the regulations regarding the worker’s rights and the like are matters of statewide concern. Most
notably, in regards to the Minimum Wage Ordinance, the Supreme Court specifically names the Illinois
Minimum Wage law as an example of how workplace regulations have been preempted by the State.
Bernardi, 121 Ill. 2d at 15, 520 N.E.2d at 322. The Supreme Court was essentially stating (as an
example, but not a citable ruling), that minimum wages are a matter already of statewide concern. The
Supreme Court did not just list the Illinois Minimum Wage Act as the only example; it listed the following
Illinois statutes which were enacted presumably to promote the safety and wellbeing of workers in
Illinois, much like the County Ordinances:
1.
2.
3.
4.
5.
6.
7.
8.

Eight Hour Work Day Act
Equal Wage Act
One Day Rest in Seven Act
Child Labor Law
Illinois Wage Assignment Act
Medical Examination of Employees Act
Wages of Women and Minors Act
Unemployment Insurance Act

The statutes listed, albeit numbered differently and have been presumably amended since 1985, are
still in effect today.
Highland Park’s argument that it could regulate prevailing wage rates within Highland Park were
disregarded by the Supreme Court in the following text (which again used the Illinois Minimum Wage
Act as an example that workplace regulations are not subject to home rule legislation):
Adopting the defendants' definition of home rule authority in this case would put at risk all of the
State's labor laws and invite increasingly localized definition of workers' rights. Consistent with
the defendants' arguments, home rule units could condone 12-hour work days, suspend
minimum-wage requirements and repeal child-labor laws within their jurisdictions. In those
cases, as in many others, superseding local regulation would be justified as affecting only local
industries and workers. Bernardi, 121 Ill. 2d at 15, 520 N.E.2d at 322-323. (emphasis added)
The Supreme Court continued:
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Were home rule authorities allowed to govern their local labor conditions, the Illinois
Constitution’s vision of home rule units exercising their powers to solve local problems would be
corrupted and that power used to create a confederation of modern feudal estates which, to
placate local economic and political expediencies, would in time destroy the General Assembly's
carefully crafted and balanced economic policies. It is precisely for this reason, to avoid a chaotic
and ultimately ineffective labor policy, that the State has a far more vital interest in regulating
labor conditions than do local communities. The disintegration of uniform labor rights and
standards under State law would certainly follow the breakup of State monopoly in this field, and
it is doubtful whether local units of government could agree upon statewide labor policies that
would bring to Illinois the benefits of a well-compensated and skilled labor force. Bernardi, 121
Ill. 2d at 15, 520 N.E.2d at 323.
The Court concluded that Highland Park’s attempt to abrogate the prevailing wage law was an act ultra
vires, and outside of the grant of home rule powers under the Illinois Constitution.
Employee Sick Leave Act, 820 ILCS 191/1 et. seq.
On January 1, 2017 (after the issuance of the State’s Attorney’s Opinions), the State enacted the
Employee Sick Leave Act. This new law requires employers to allow employees to use a portion of
their otherwise earned sick leave for not only their own illnesses but also to care for certain
relatives. 820 ILCS 191/10.
This new law is important as it regulates the use of personal sick leave benefits for all employees in
Illinois. If the State government wanted to provide for mandatory sick leave for all employees in Illinois,
it could very easily have done so in the Employee Sick Leave Act, but did not.
It is likely had this Act been in effect at the time Bernardi was written, it would be listed as yet another
example of statewide preemption in the area of workplace regulations. Accordingly, a court could look
at this law as the State’s preemption into the specific field of sick leave for employees; and could rule
that the Mandatory Sick Leave Ordinance is invalid because Cook County cannot regulate this field.
Wilmette Corporation Counsel Opinion – Validity of the County Ordinances
It is important to note that the County Ordinances carry with them a presumption of validity; and only a
court or the County Board can deem them invalid. As such, on July 1, 2017, the County Ordinances
will be in full effect and able to be enforced by the Commission and a court.
However, should someone challenge the validity of these ordinances, it is the Corporation Counsel’s
opinion that the State’s Attorney correctly opined that the County exceeded its authority by enacting the
County Ordinances. The reasoning already provided by the Illinois Supreme Court regarding the need
of uniform workplace regulations lends itself to the conclusion that the County Ordinances can be
deemed ultra vires, just like Highland Park’s ordinance abrogating the Illinois Prevailing Wage Act.
While the questions of whether a home rule unit of government can enact its own minimum wage or
mandatory sick leave time was not the question that was ruled upon, it was certainly discussed in dicta
and as part of the ruling, a circuit court will closely examine that language.
For the reasons provided for in the State’s Attorney Opinions, in Bernardi, and stated in this
memorandum, it is the Corporation Counsel’s Opinion that while the County Ordinances do not per se
violate any rule of law and are valid; if challenged in court, it is highly probable that a court will determine
that Cook County acted beyond its home rule powers and the County Ordinances will be deemed null
and void.
Wilmette’s lack of authority to enact its own minimum wage or sick leave ordinances
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It is the Corporation Counsel’s opinion that the field of workplace regulations, specifically minimum wage
and mandatory sick leave have been preempted by the State and are not within the home rule powers
of the Village. In gathering this opinion, the Corporation Counsel found no relevant distinguishing
characteristics that would allow Wilmette to enact minimum wage or mandatory sick leave regulations
without facing the same level of scrutiny Highland Park faced in the Bernardi case. Should Wilmette
attempt to enact its own ordinances establishing a minimum wage or mandatory sick leave time, it could
face the same problems the County Ordinances may face. Therefore, the opinion of the Corporation
Counsel is that the Village not consider enacting its own such ordinances as in doing so would be an
improper extension of the Village’s home rule powers. Doing so, despite the current validity and status
of the Cook County Ordinance, would subject Wilmette to potential litigation and liability.
Home Rule Power to “Opt Out” and the Power to Encourage State Action
Wilmette may choose which set of standards will apply within its corporate boundaries
The question now becomes is “what can Wilmette, as a home rule municipality, do in regards to the
County Ordinances”? The short answer is Wilmette can choose between allowing the Cook County
standards to apply in Wilmette or pass the “Opt Out Ordinance” to keep the standards of the State intact
within the Village.
If Wilmette does nothing, the unchecked County standards will be enforceable as long as the ordinance
is not successfully challenged or changed. However, Wilmette may pass the already introduced “Opt
Out Ordinance” which would create a conflict with the County Ordinances, thereby ensuring the State
standards currently in place, remain so, after July 1, 2017.
Pursuant to the Illinois Constitution, a Home Rule County ordinance will apply within the territory of a
municipality, unless the “county ordinance conflicts with an ordinance of a municipality” then “the
municipal ordinance shall prevail within its jurisdiction.” Illinois Const., Art. VII, § 6.
An ordinance providing for a conflict with the Cook County Ordinances, would allow for the State
regulations to remain in place. This option is expressly provided for in the Illinois Constitution and is
the opinion shared by the State’s Attorney Office in its opinion number 16-4229 and dated July 22,
2016. 1
Based upon the State’s Attorney’s opinion, the discussion of opting out by Suburban Cook County
municipalities began before the County Ordinances were adopted. After opinion number 16-4229 was
disclosed to suburban communities, discussions at various suburban boards and councils began to
take place. Those municipalities have the same options as Wilmette, accept the County regulations or
opt out of those regulations and keep the State standards intact within their boundaries. As
discussed in Village Manager Frenzer’s memorandum, dated June 2, 2017, 41 municipalities had
opted out as of May 26, 2017. Since that time, 8 more municipalities, including Morton Grove and
Glenview, opted out; leaving the total number of already opted out municipalities at 49. In addition,
this matter is on the agenda for at least two more Suburban municipalities before July 1, 2017.
Accordingly, Wilmette is now discussing what at least 50 other Suburban Cook County municipalities
have or will discuss. The Opt Out Ordinance is drafted and titled in such a way to expressly address
the issue that a “conflict” is being created. This is consistent with the other municipal “opt out”
ordinances already adopted in those other communities. The term “conflict” as used in the Illinois
Constitution is an undefined term. There is also no statutory interpretation or jurisprudence addressing
that term. Therefore, by labeling the ordinance as “an ordinance identifying Home Rule conflicts” with
1

All three Cook County State’s Attorneys’ Opinions have been provided to you as part of the Agenda packet and in Village
Manager Frenzer’s memorandum to you on June 2, 2017.
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the County Ordinances, there will be little room to have the Opt Out Ordinance interpreted as Wilmette’s
own regulation or an ordinance that does not create a conflict.
The Opt Out Ordinance would have the effect of keeping the minimum wage and sick leave provisions
as the status quo – the State standards. The Opt Out Ordinance need not be permanent and can be
amended by a future action of the Village Board. Should the Village Board determine that additional
information be needed to determine the benefits or disadvantages of the County Ordinances, it can
temporarily halt the effective date of the County Ordinances to a time after such information regarding
the County Ordinance’s effect upon the entire County as a whole has been gathered and analyzed by
the County.
Next Steps
As the Opt Out Ordinance was introduced at the last Village Board Meeting, the ordinance will be up
for debate at the June 27, 2017 regular meeting. Action upon the introduced ordinance is in order.
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ADVISORY REFERENDA REGARDING MINIMUM WAGE (2014) AND
MANDATORY SICK LEAVE (2016)

Law Department
DATE:

June 19, 2017

TO:

Village President and Board of Trustees
Village Manager

From:

Jeffrey M. Stein, Corporation Counsel

SUBJECT:

Advisory Referenda Regarding Minimum Wage and Mandatory Sick Leave
Policies.

In 2014, a non-binding referendum regarding a raise to the State minimum wage appeared on the ballot
for all Illinois voters. In 2016, a non-binding referendum regarding the imposition of mandatory earned
sick time appeared on the ballet of all Cook County voters. This memorandum will provide the exact
language of each referendum, as well as, the State, Cook County, New Trier Township and Wilmette
(as conditioned in the footnote) vote totals. 1 All information gathered was from either the State Board
of Elections or the Cook County Clerk’s databases, unless otherwise noted.
November 4, 2014 Gubernatorial General Election Referendum Question (Minimum Wage)
On November 4, 2014, every voter in the State, voting in that election, had the opportunity to vote “Yes”
or “No” on the following advisory, non-binding referendum question:
Shall the minimum wage in Illinois for adults over the age of 18 be raised to $10 per hour
by January 1, 2015?
The election results for that referendum is as follows:

1

Jurisdiction

Ballots Cast

Votes Cast

Yes (percent)

No

State of Illinois

3,669,886

3,504,697

2,339,173
(66.74%)

1,165,524
(33.26%)

Suburban
Cook County

696,403

645,804

483,066
(74.80%)

162,738
(25.20%)

The State of Illinois and Cook County election results are organized as results for the entire State, Cook County or by
individual Townships within Illinois Counties. Accordingly, official election results are not organized by specific
municipalities, and therefore; the “Wilmette” totals are an estimate of the total votes cast in Wilmette based upon the New
Trier Township precincts located within Wilmette. The small Wilmette portion of Precinct 35 in Northfield Township is
not accounted for in this calculation.

New Trier Township 25,509

23,551

15,634
(66.38%)

7,917
(33.62%)

Wilmette
(see footnote)

10,637

7,527
(70.76%)

3,110
(29.23%)

11,646

November 8, 2016 Presidential General Election Referendum Question (Earned Sick Time)
On November 8, 2016, every voter in Cook County, voting at that election, had the opportunity to vote
“Yes” or “No” on the following advisory, non-binding referendum question:
Shall Illinois enact the Earned Sick Time for Employees Act which will allow Illinois workers
to earn up to 40 hours of sick time a year to take care of their own health or a family
member's health?
The election results for that referendum is as follows:
Jurisdiction

Ballots Cast

Votes Cast

Yes (percent)

No

State of Illinois

Not applicable

Not applicable

Not applicable

Not applicable

Suburban
Cook County

1,089,431

999,297

816,065
(81.66%)

183,232
(18.34%)

New Trier Township 33,219

30,499

21,280
(69.77%)

9,219
(30.23%)

Wilmette
(see footnote)

14,840

10,935
(73.68%)

3,905
(26.31%)

16,125
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